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CONDITIONAL SALE AGREEMENT, dated as of March 1, 1973,
(!

THE DARBY PRODUCTS OF STEEL PLATE CORPORATION, a Kansas COr-

more particularly explained in Article 26 hereof) and THE KANSAS

Y SOUTHERN RAILWAY COMPANY, a Missouri corporation (hereinafter

Rajilroad") .

WHEREAS, the Manufacturer has agreed to construct, sell

deliver to the Railroad, and the Railroad has agreed to purchase,
|

railroad equipment described in Schedule A hereto (hereinafter

led tlhe "Equipment");

NOW THEREFORE, in consideration of the mutual promises,

enants and agreements hereinafter set forth, the parties hereto

hereby agree as follows:

ARTICLE 1. Construction and Sale. Pursuant to this

eement, the Manufacturer will construct the Equipment at its

set forth in Schedule A hereto and will sell arid deliver the

to the Railroad and the Railroad will purchase from the

and accept 'delivery of and pay for (as hereinafter

the Equipment, each unit of which will be constructed in

with the specifications set forth in the Work Orders re-

red to in Schedule A hereto (which specifications are hereinafter

led the "Specifications"). The design, quality and component

ts of the Equipment will conform to all Department of Transpor-
i

ion requirements and specifications and to all standards recom-
i
i

mended by the Association of American Railroads applicable to railroad
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equipment of the character of the Equipment as of the date of this

eement, and each unit of the Equipment will be a remanufacturedAg

cat

various

if

CO

de

to

ARTICLE 2. Delivery. The Manufacturer will deliver the

units of the Equipment to the Railroad, freight charges,
anY/jprepaid, on Railroad's lines at Kansas City, Kansas, in ac-

p with the delivery schedule set forth in Schedule A hereto.
i

! The Manufacturer's obligation as to time oj: delivery is
i

', however, to delays resulting from causes beyond the Manu-
ii
r's reasonable control, including, but not limited to, acts
i

God,jacts of government such as embargoes, priorities and allo-
i

ions^ war or war conditions, riot or civil commotion, sabotage,
i

ikes^ differences with workmen, accidents, fire, flood, explosion,i . . - .
e to plant, equipment or facilities, labor shortages or delays

receiving necessary materials.

I The Equipment shall be subject to inspection and approval

or to delivery by inspectors or other authorized representatives

the Railroad, and the'Manufacturer shall grant to such inspector
i

suchiauthorized representative reasonable access to its plant.
t

time to time upon the completion of the construction of each
i

t orjof a number of units of the Equipment, such unit or units
i

11 be presented to an inspector or other authorized representa-

e of|the Railroad for inspection at the place designated for

ivery of such unit or units and, if such unit or units conform
i
i

the Specifications, such inspector or representative shall exe-

subject

fa<fturer
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cu-:e and deliver to the manufacturer, in such number of counterparts

or

of

th

rx

copies as may reasonably be requested, a certificate of accept-

ance (hereinafter call the "Certificate of Acceptance") stating

th it suph unit or units have been inspected and accepted on behalf

the Railroad and are marked in accordance with Article 6 hereof.

On delivery of each of the units of Equipment hereunder

2 Railroad assumes with respect thereto the responsibility and

sk of loss.

ARTICLE 3. Purchase Price and Payment. The Purchase
i

Prlices per unit of the Equipment and the Total Purchase Price are

as set forth in Schedule A hereto. The Purchase prices include

dejlivery and freight charges.

For the purpose of making settlement, the Equipment shall
i

be divided into groups of units of the Equipment delivered and ac-

ccpted by the Railroad hereunder (each such group being hereinafter

cclied a "Group"). Each Group (except the Group for which settle-

ment shall be made on the Final Closing Date, as hereinafter de-

f: ned) shall consist of 'units of Equipment having an aggregate Pur-

chase Price of not less than $100,000.00, provided, however, that if

there shall at any time have been delivered to and accepted .by the

Railroad units of Equipment and the Manufacturer shall be prevented

by one or more of the causes referred to in the second paragraph

o : Article 2 hereof from delivering additional units for a period

o E thirty days or more following the date of the last delivery of

a icepted units, such delivered and accepted units may constitute
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a Croup for the purpose of settlement. ,

The Railroad hereby acknowledges itself to be indebted

to

to

the Vendor in the amount of, and hereby promises to pay in cash

the Vendor at such place as the Vendor may designate, the Pur-

chpse Price of the Equipment, with interest, as follows:

(a) The Purchase Price is to be paid in ten equal
semi-annual installments on the dates hereinafter
provided in the amount of Two Hundred Seventy
Thousand Nine Hundred Ninety and no/100 Dollars
($270,990.00) each, except as such installments
may be reduced pursuant to Article 7 hereof, plus
accrued interest on the unpaid part of the Pur-
chase Price at an annual rate equal to the sum of
(i) the rate of interest in effect as of the first
day of each such semi-annual installment period at
United Missouri Bank of Kansas City, National Assoc-
iation, for prime commercial loans of 90-day matu-
rities (hereinafter called the "Prime Rate") and
(ii) one percent (1%) , subject to the limitations
provided in subparagraph (c) below.

(b) Interest at the rate provided in subpara.graph
(a) above and subject to the limitations provided
in subparagraph (c) below shall be payable on the
Final Closing Date on the aggregate Purchase Price
of the units of Equipment constituting each Group
for the period commencing on the Interim Closing
Date of each such Group to and including the Final
Closing Date.

(c) The rate of interest provided in subparagraphs
(a) and (b) above, shall at no time exceed eight
percent (8%) per annum or be less than six and one-
quarter percent (6-1/4%) per annum.

The first installment payable pursuant to subparagraph (a)

oE the third paragraph of this Article 3 shall be payable on February

>, 1974 and subsequent installments shall be payable semi-annually

each August 15 and February 15.

The term "Interim Closing Date" with respect to any

Gkroup of the Equipment shall mean one of such dates (on or prior

-4-



to June 1, June 28', August 2, and September 6, 1973, .respectively) not

nore than ten business days following the presentation by the Manu-

facturer to the Railroad of the invoice and the Certificate or Cer-

tificates of Acceptance for such Group, as shall be fixed by the Rail-

road by written notice delivered to the Vendor at least five business

lays prior to the Interim Closing Date designated therein. The term

'business days" as used herein means calendar days excluding Saturdays,

Sundays and legal holidays.

The term "Final Closing Date" means such date (on or prior

to October 5, 1973) not more than ten business days following the

presentation by the Manufacturer to the Railroad of the final in-

voice and the final Certificate or Certificates of Acceptance, as

shall be fixed by the Railroad by written notice delivered to the

Vendor at least five business days prior to the Final Closing Date

designated therein.

The Railroad will pay, to the extent legally enforceable,

interest at the rate of 9% per annum upon all amounts remaining un-
• i

paid after the same shall have become due and payable pursuant to

the terms hereof, anything herein to the contrary notwithstanding.

Interest under this Agreement shall be determined on the
i

basis of a 360-day year of twelve 30-day months.

All payments provided for in this Agreement shall be made

in such coin or currency of the United States of America as at the

time of payment shall be legal tender for the payment of public and

private debts.

Except as provided for in Article 7 hereof, the Railroad

-5-



xall not have the privilege of prepaying any installment on its

idebtedness hereunder prior to the date it becomes due.

ARTICLE 4. Taxes. All payments to be made by the Rail-

>ad hereunder will be free of expense to the Vendor for collection

of other charges and will be free of expense to the Vendor with re-

sweet to the amount of any local, state or federal taxes (other than

income; gross receipts [except gross receipts in the nature of and

lieu of sales taxes], excess profits and similiar taxes) or li-

cehses hereafter levied or imposed upon, or measured by, this Agree-

ment or any sale, use, payment, shipment, delivery or transfer of

title under the terms hereof, all of which expenses, taxes and li-

censes the Railroad assumes and agrees to pay on demand in addition

to the indebtedness in respect of the Purchase Price of the Equip-

ment. The Railroad will also pay promptly all taxes and assess-

ments which may be imposed upon the Equipment or for the use or

operation thereof or upon the earnings arising therefrom or upon

the Vendor solely by reason of its ownership thereof and will keep

at all times all and every part of the Equipment free and clear of

all taxes and assessments which might in any way affect the title

of the Vendor or result in a lien upon any unit of the Equipment;

provided, however, that the Railroad shall be under no obligation

to nay any taxes, assessments, licenses, charges, fines or penalties

of any kind as long as it is contesting such taxes, assessments, li-

censes, charges, fines or penalties in good faith and by necessary

legal proceedings and the nonpayment thereof does not, in the opinion

of the Vendor, adversely affect the property or rights of the Vendor

-6-



hereunder. If any such taxes, assessments, licensees, charges, fines

Ior penalties shall have been charged or levied against the Vendor

dilrectly and paid by the Vendor, the Railroad shall reimburse the

Vendor on presentation of invoice therefor; provided, however,

that the Railroad shall not be obligated to reimburse the Vendor

for any expenses, taxes, assessments, licenses, charges, fines or

penalties so paid unless the Vendor shall have been legally liable

witlh respect thereto, or unless the Railroad shall have approved

the) payment thereof.

ARTICLE 5. Title to the Equipment. The Vendor shall and

hereby does retain the full legal title to and property in the

Equipment until the Railroad shall have made all of the payments

heraunder and shall have kept and performed all its agreements here-

in contained, notwithstanding the delivery of the Equipment to and

the possession and use thereof by the Railroad as herein provided.

Any and all additions to the Equipment and any and all replacements

of tne Equipment and of parts thereof and additions thereto shall

constitute accessions to' the Equipment and shall be subject to all

the tlerms and conditions of this Agreement and included in the term

"Equipment" as used in this Agreement.

When and only when the Vendor shall have been paid the

full indebtedness in respect of the Purchase Price of the Equip-

ment together with interest and all other payments as herein pro-

vided, and all the Railroad's obligations herein contained shall

have been performed by the Railroad, absolute right to the posses-

sion oc, title and property in the Equipment shall pass to and vest

-7-



in the Railroad without further transfer or action on the part of

the Vendor, except that the Vendor, if requested by the Railroad,

will execute a bill or bills of sale of the Equipment transferring

the Vendor's title thereto and property therein to the Railroad or

upon its order free of all liens and encumbrances created or retained

hereby and deliver such bill or bills of sale to the Railroad at

it4 address specified in Article 22 hereof, and will execute in

same manner and deliver at the same place, for filing, record-

ing or depositing in all necessary public offices, such instrument

or instruments in writing as may be necessary or appropriate in

orfler then to make clear upon the public records the title of the

Llroad to the Equipment and will pay to the Railroad any money

pajid to the Vendor pursuant to Article 7 hereof and not theretofore

applied as therein provided. The Railroad hereby waives and re-

leases any and all rights, existing or that may be acquired, in

03 to the payment of any penalty, forfeit or damages for failure to

execute and deliver such bill or bills of sale or to file any certi-

ficate of payment in compliance with any law or statute requiring

filing of the same, except for failure to execute and deliver

siich bill or bills of sale or to file such certificate within a

iasonable time after written demand of the Railroad.

ARTICLE 6'. Marking of Equipment. The Railroad will

:ause each unit of the Equipment to be kept numbered with the iden-

lifying number as set out in Schedule A hereto and will keep and

lintain, or cause to be kept and maintained, plainly, distinctly,

irmahently and conspicuously marked in stencil on each side of

-8-



such unit, in letters not less than one inch in height, the name
I

of

WOl

the Vendor followed by the word "Owner" or other appropriate

ds designated by the Vendor, with appropriate changes thereof

additions thereto as from time to time may be required by

lâ  in order to protect the title of the Vendor to the Equipment

ana its rights under this Agreement. The Railroad will not place

any such unit in operation or exercise any control or dominion

ov

be

sr any part thereof until such name and word or words shall have

en so marked on both sides thereof and will replace or cause

be replaced promptly any such name and word or words which may

be removed, defaced or destroyed. The Railroad will not change or

irmit the change of the numbers of any such units €*xcept with the

cc

t<

nsent of Vendor aud in accordance with a statement of new numbers

be substituted therefor, which consent and statement previously

all have been filed with the Vendor by the Railroad and filed,

recorded or deposited in all public offices where this Agreement

spall have been filed, recorded or deposited.
»

Except as above provided, the Railroad will not allow the

of any person, association or corporation to be placed on the

uipment as a designation that might be interpreted as a claim of

ership; provided, however, that the Equipment may be lettered

Kansas City Southern", "KCS" or with the name or initials of any
!

ffiliate of the Railroad which is permitted to use the Equipment,

r in some other appropriate manner for conveniences of identifica-

tion of the interest of the Railroad therein.
i

ARTICLE 7. Sale and Replacement of Equipment. In the

-9-



eve it that any unit of the Equipment shall become obsolete or be worn

out, lost, destroyed irreparably damaged or otherwise rendered per-

manently unfit or unsuitable for use from any cause whatsoever (each

sucjh occurrence being hereinafter called a "Casualty Occurrence") prior

to the payment of the full indebtedness in respect of the Purchase

Price of the Equipment, together with interest thereon and all other

payments required hereby, the Railroad shall notify the Vendor of

eac h such Casualty Occurrence within ten days after the unit suffers
t

such Casualty Occurrence. When the aggregate Casualty Value (as

he: rein defined) of units known to have suffered a Casualty Occur-

rence (exclusive of units having suffered a Casualty Occurrence

wi ;h respect to which a payment shall have been made to the Vendor

sh

an

th

se

fe

fe

bt

rsuant to this Article 7) shall exceed $100,000, the Railroad

ill, within 30 days, pay to the Vendor a sum equal to the aggre-

te Casualty Value of such units as of the date of such payment

d shall file with the Vendor a certificate of a Vice President,

e Comptroller or other Chief Accounting Officer of the Railroad

tting forth the Casualty Value of each unit of the Equipment suf-

ring a Casualty Occurrence. For all purposes of this Article 7

e Casualty Value of each unit (including a replacement unit) suf-
i

ring,a Casualty Occurrence shall be deemed to be that sum which

ars the same ratio to the Unit Purchase Price of such unit here-

der as set forth in Schedule A attached hereto and made a part

hereof (or to cost in the case of a replacement unit) as the unpaid

portion of the Total Purchase Price as of the date payment is made

w Lth respect to such unit suffering a Casualty Occurrence (without

giving effect to any prepayment then or theretofore made) bears to

-10-



tljie Total Purchase Price hereunder.
»•

Any money paid to the Vendor pursuant to the preceding para-

giaph of this Article 7 shall, so long as none of the events of default

si

be

cd

th

ecified in Article 16 hereof shall have occurred cind be continuing,

applied, in whole or in part, as the Railroad may direct in a writ-

ten instrument filed with the Vendor in such number of counterparts or

pies as may reasonably be requested, to prepay the indebtedness of

e Railroad in respect of the Purchase Price of the Equipment here-

under or to or toward the cost of a replacement unit or units of

standard gauge railroad equipment of the Railroad's choosing to re-

place such unit or units having suffered a Casualty Occurrence. In

case any such money shall be applied to prepay indebtedness, it shall

be

du

an

so applied to installments of the Purchase Price thereafter falling

3 in the inverse order of maturity thereof, but without premium,

whether or not such amount shall be sufficient to prepay one

or| more entire installments of the indebtedness in respect of the

Purchase Price.

In case the Railroad elects to apply any money paid to the

Vendor pursuant to this Article 7 to or toward the cost of a replace-

ment unit or units, the amount to be paid by the Vendor with respect

to such replacement unit or units shall not exceed the lesser of the

cost of such unit or units or the amount which such unit or units

woi

moi

obi

una

Id have cost if acquired on the earliest date when any of such

ey was paid to the Vendor; but in no event shall the Vendor be

igated to pay a sum exceeding the aggregate Casualty Value of

ts which have theretofore suffered a Casualty Occurrence as de-

fined herein, excluding sums previously applied to prepayment or

-11-
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be

replacement pursuant to this Article 7. The Railrosid shall pay the

lance, if any, of the cost of such replacement unit or units. The

anount which any such replacement unit or units would have cost if

acquired on the earliest date when any of such money was paid to the

Vendor shall be conclusively determined by the certificate of a Vice

President, the Comptroller or other Chief Accounting Officer of the

Rajilroad, to be filed as hereinafter provided.

The Railroad will cause any replacement unit to be marked

as provided in Article 6 hereof. Any and all such replacements of

Equipment shall be deemed Equipment as such term is used in this

Agreement and shall be subject to all terms and conditions of this

Agreement as though part of the original Equipment delivered here-

unier. ; Title to all such replacements shall be free and clear of

all liens and encumbrances and shall be taken initially and shall

remain in the name of the Vendor subject to the provisions hereof,

an i the Railroad shall execute, acknowledge, deliver, file and re-

co :d all such documents and do any and all such acts as may be ne-

cessary, to cause such replacements to become subject to this Agree-

ment and to protect the title of the Vendor to such replacements.

All. such replacements shall be warranted in like manner as the ori-

ginal Equipment delivered hereunder, and the Railroad hereby agrees

to

oti

obtain the consent of the manufacturer of such replacements, if

ler than the Manufacturer, that such replacements shall become sub-

ject to this Agreement, and the agreement of such manufacturer to

be bound by all terms and provisions contained herein with respect

to such replacements in like manner as the Manufacturer is with res-

pecjt to the original Equipment delivered hereunder.

-12-



t
i Whenever the Railroad shall file with the Vjendor, pursu-
i

to the foregoing provisions of this Article 7, a written direc-

n to apply money to or toward the cost of a replacement unit,

th3 Rai;lroad shall file therewith, .in such number of counterparts

or copies as may reasonably be requested,

'(1) a certificate of a Vice President, the Comptrol-
jler or other Chief Accounting Officer of the Railroad
certifying that such replacement unit is standard gauge
railroad equipment first put into service no earlier
|than March 1, 1973, and has been marked as required by
the provisions of this Article 7 and certifying the
cost of such replacing unit and the amount which such
replacing unit would have cost if acquired on the
jearliest date when any such money was paid to the Ven-
dor; and

j(2) an opinion of counsel for the Railroad that title
|to such replacing unit is vested in the Vendor free
;and clear of all liens and encumbrances and that such
unit has come under and become subject to this Agree-
ment .
s
I So long as none of the events of default specified in

Article 16 hereof shall have occurred and be continuing, any money
i

paid to! the Vendor pursuant to this Article 7, shall, if the Railroad

shall s|o direct, with written confirmation, be invested, pending its
i ' .

application as hereinabove provided, in (i) such direct obligations of

th

th

e United States of America or obligations for which the faith of

e United States is pledged to provide for the payment of princi-

pal and interest or (ii) certificates of deposit of commercial

banks in the United States of America having a combined capital

and surplus and undivided profits of not less than $25,000,000, or
! . "

(iii) prime rated commercial paper in each case maturing in not more

than one year from the date of such investment (all such investments

being hereinafter called "Investment"), as may be specified in such

written direction. Any such Investments shall from time to time
I • •' -
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sold and the proceeds reinvested in such Investments as the Rail-

d shall direct with written confirmation. Any Investments shall be
*

d by the Vendor at or about the time required for the application of

proceeds thereof to the prepayment of the indebtedness in respect of

Purchase Price if such application is requested by the Railroad

hereinabove provided or is otherwise required by the provisions

this Article 7. Any interest or earned discount received by the

dor on any Investments shall be held by the Vendor and applied

herein provided. Upon any sale or payment at maturity of any

estments, the proceeds thereof, plus any interest or earned dis-

nt received by the Vendor thereon, up to the cost (including

rued interest or earned discount) thereof, shall be held by the

dor for application pursuant to this Article 7. If such proceeds

us such interest or earned discount) shall be less than such

t, the Railroad will promptly pay to' the Vendor an amount equal

such deficiency; and, unless an event of default specified in

icle 16 hereof shall have occurred and be continuing, if the

unts received thereon including interest received upon or prior

such disposition shall exceed such cost, the excess shall be

d to the Railroad upon its written request. The Railroad will

all expenses incurred by the Vendor in connection with the pur-

se and sale of Investments.

In the event that any moneys paid to, or held by, the

dor pursuant to this Article 7 are applied to the prepayment of

ebtedness in respect of the Purchase Price, the Railroad will

to the Vendor on the date of such application interest then

rued and unpaid on the indebtedness so prepaid.

-14-
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If any of the events of default specified in Article 16

reof shall have occurred and be continuing, then so long as such

ent of default shall continue all money then held by the Vendor

pursuant to this Article 7 (including for this purpose Investments

d interest thereon) shall be applied by the Vendor as if such

money were money received upon the sale of Equipment pursuant to

tide 17 hereof.

In order to facilitate the sale, remanufacture or other

sposition of any units of the Equipment suffering a Casualty Oc-

rrence the Vendor shall, after deposit by the Railroad of the

anount required to be deposited hereunder with respect to such units,

ecute and deliver to the Railroad or to the Railroad's vendee,

signee or nominee, a bill of sale for such units and such other

cuments as may be required to release such units from the terms

d scope of this Agreement in such form that said release may be

led and recorded with the Interstate Commerce Commission pursuant

the provisions of Section 20c of the Interstate Commerce Act.

ARTICLE 8. Maintenance and Repair. The Railroad will at

L times maintain the Equipment in good order and repair at its own

pense.

ARTICLE 9. Compliance with Laws and Rules. During the

t&rm of this Agreement the Railroad will comply in all respects with

L laws of the jurisdictions in which operations involving the

uipment may extend, with the interchange rules of the Association

American Railroads and with all lawful rules of the Interstate

mmerce Commission, Department of Transportation and any other leg-

lative, executive, administrative or judicial body exercising any

-15-



power lor jurisdiction over the Equipment to the extent that such laws
I

and rules affect the operation or use of the Equipment; and in the

event that such laws or rules require the alteration of the Equip-

ment, ,the Railroad will conform therewith, at its expense, and will

maintain the same in proper condition for operation under such laws
I

aid rules; provided, however, that the Railroad may, in good faith,

c >ntest the validity and application of any such law or rule in

a ly reasonable manner which does not, in the opinioin of the Vendor,

adversely affect the property or rights of the Vendor hereunder.

i ARTICLE 10. Reports and Inspections. On or before September 1

each year, commencing with the year 1974, the Railroad will, on re-

qijiest, i furnish to the Vendor an accurate statement (a) showing the

aiiount, description and numbers of the Equipment then covered hereby,

amount, description and numbers of all units of the Equipment

.at: nay have suffered a" Casualty Occurrence,'whether "Ly accident

Ol

oi

st

st

otherwise, during the preceding twelve months (or since the date

delivery hereunder.of the Equipment, in the case of the first such

atement) , and such other information regarding the; condition and

ate of repair of the Equipment as the Vendor may reasonably request,

ard (b), stating that, in case of all Equipment repainted during the

period ̂ covered by such statement, the markings required by Article 6

hereof :have been preserved or replaced. The Vendor shall have the right,

its agents, to inspect the Equipment and the Railroad's records withby

respect thereto once in every year.

; The Railroad further agrees, as a condition to the sale contem-

plated hereby, to furnish to the Vendor as soon as reasonably available,

bub in any event within 90 days after the end of each fiscal year,

(while any indebtedness with respect to the Purchase Price hereunder is outstanding), a

balance sheet as at the end of, and a statement of earnings for, such year, certified by

independent certified public accountants.
; -16-
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ARTICLE 11. Possession and Use. The Railroad, so long

it shall not be in default under this Agreement, shall•• be en-

tied, from and after delivery of the Equipment by £he Manufacturer

the Railroad, to the possession of the Equipment and the use

sreof upon the railroad lines owned or operated by the Railroad

over which the Railroad has trackage rights or rights for opera-

i of its trains, and upon connecting lines and lines of other

^carriers in the usual interchange of traffic, and the Equipment may

be leased to other responsible railroads or responsible industries,

but only upon and subject to all the terms and conditions of this

Agreement.

ARTICLE 12. Prohibition Against Liens. The Railroad will

by

wt

01

tt

y or satisfy and discharge any and all sums claimed by any party

, through or under the Railroad or its successors or assigns,

ich, if unpaid, might become a lien or a charge upon the Equipment,

any.unit thereof, equal or superior to the title of the Vendor

ereto, but shall not be required to pay or discharge any such

claim so long as the validity thereof shall be contested in good

fc.ith and by appropriate legal proceedings in any reasonable manner

and the nonpayment thereof does not, in the opinion of the Vendor

adversely affect the property or rights of the Vendor hereunder.

ARTICLE 13. Indemnities. The Railroad agrees to indem-

n:.fy, protect and hold harmless the Vendor from and against all

losses, damages, injuries, liabilities, claims and demands what-

soever, regardless of the cause thereof, and expenses in connec-

tion therewith, including counsel fees, arising out of retention

the Vendor of title to the Equipment, or out of the use and op-
I

ejration thereof during the period when title thereto remains in

e Vendor. This covenant of indemnity shall continue in full«
-17-



force and effect notwithstanding the full payment oi: 4the indebted-

n̂ ss in respect of the Purchase Price and the conveyance of the

Equipment, as provided in Article 5 hereof, or the termination of

is Agreement in any manner whatsoever.

The Railroad will bear the risk of, and shall not be re-

lejased from its obligations hereunder in the event of, any damage

tc or the destruction or loss of any unit of or all the Equipment.

The Manufacturer guarantees that the units of the Equip-

mefot will be built in accordance with the requirements, specifica-

tions and standards set forth or referred to in Article 1 hereof

an warrants the Equipment will be free from defects in material

(except as to specialties incorporated therein specified by the

Railroad and not manufactured by the Manufacturer) or workmanship

or

de

no

design (except as to designs specified by the Railroad and not
l

/eloped or purported to be developed by the Manufacturer) under

rmal use and service, the Manufacturer's obligation under this

paragraph being limited to making good at its plant any part or

pa:rts of any unit of Equipment which shall, within one year after

th<s delivery of such unit to the Railroad, be returned to the Manu-

facturer with transportation charges prepaid and which then appear

to the Manufacturer's satisfaction to have been thus defective.

TH] S WARRANTY IS EXPRESSLY IN LIEU OF ALL OTHER WARR/iNTIES, EX-

PR!

OR

or

SS OR IMPLIED, INCLUDING ANY IMPLIED WARRANTY OF MERCHANTABILITY,

FITNESS FOR A PARTICULAR PURPOSE,, and of all other obligations

liabilities on the part of the Manufacturer, except for its

obligations under Article 1, 2, 3 and 14 hereof, and the Manufac-

turjer neither assumes nor authorizes any person to assume for it
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any other liability in connection with the cbnstructipn and deli-

very of the Equipment except as aforesaid. The Manufacturer fur-

ther agrees with the Railroad that the acceptance of any units by

the Railroad under Article 2 hereof shall not be deemed a waiver

by the Railroad of any of its rights under this paragraph.

; ARTICLE 14. Patent Indemnities. Except in cases of de-

signs specified by the Railroad and not developed or purported to

b< developed by the Manufacturer, and articles and materials speci-

fied by the Railroad and not manufactured by the Manufacturer, the

Manufacturer agrees to indemnify, protect and hold harmless the

Re ilroad from and against any and all liability, claims, demands,

cc sts, charges and expenses, including royalty payments and coun-

s€ 1 fees, in any manner imposed upon or accruing agctinst the Rail-

re ad because of the use in or about the construction or operation

the Equipment, or any unit thereof, of any design, article or

me terial infringing or claimed to infringe on any patent or other

rojght. The Railroad likewise will indemnify, protect and hold

hermless the Vendor from and against any and all liability, claims,

demands, costs, charges and expenses, including royalty payments

ard counsel fees, in any manner imposed upon or accruing against

the Vendor because of the use in or about the construction or op-

ation of the Equipment, or any unit, thereof, of a.ny design

specified by the Railroad and not developed or purported to be

veloped by the Manufacturer, or article or material specified by

the Railroad and not manufactured by the Manufacturer, which in-

fiinges or is claimed to infringe on any patent or other right.

The Manufacturer agrees to and hereby does, to the extent legally
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possible without impairing any claim, right or cause of action

hereinafter referred to, transfer, assign, set over and deliver

to the Railroad every claim, right and cause of action which the

Manufacturer has or hereafter shall have against the originator

ofi any design specified by the Railroad and not developed or pur-

ported to be developed by the Manufacturer or against the seller

or sellers of any articles or materials so specified by the Rail-

road and purchased or otherwise acquired by the Manufacturer for

use in or about the construction or operation of the Equipment,

or

or

any unit thereof, on the ground that any such design, article

material or operation thereof infringes or is claimed to in-

fringe on any patent or other right and the Manufacturer further

agrees to execute and deliver to the Railroad all and every such

further assurance as may be reasonably requested by the Railroad,

more fully to effectuate the assignment, transfer and delivery of

every such claim, right and cause of action. The Manufacturer will

give notice to the Railroad of any claim known to the Manufacturer
I *

from which liability may be charged against the Railroad hereunder

and the Railroad will give notice to the Manufacturer of any claim

to the Railroad from which liability may be charged against

tufacturer hereunder.

ARTICLE 15. Assignments and Other Transfers. The Railroad

will not sell, assign, transfer or otherwise dispose of its rights

under this Agreement, or except as provided in Article 11 hereof,

transfer the right to possession of any unit of the Equipment with-

out first obtaining the written consent of the Vendor. An assign-

ment lor transfer to a railroad company (including a successor cor-
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p >ration by consolidation or merger) which shall acquire all or sub-

bantially all of the property of the Railroad, and which, by exe-

ition of an appropriate instrument satisfactory to the Vendor/

shall assume and agree to perform each and all of the obligations

lid covenants of the Railroad hereunder, shall not be deemed a

breach of this covenant.

All or any of the rights, benefits and advantages of the

ndor under this Agreement, including the right to receive the

pcyments herein provided to be made by the Railroad, may be assigned

ir whole or in part by the Vendor and reassigned by an assignee at

ary time or from time to time. No such assignment shall subject

any assignee to, or relieve the Manufacturer from, any of the obli-

gations of the Manufacturer to cause to be constructed and to deliver

Equipment in accordance herewith or to respond to its guaranties,

wa

or

rranties and indemnities contained in Articles 13 and 14 hereof,

relieve the Railroad of its obligations to the Manufacturer under

Articles 2, 4, 13 and 14 hereof or any other obligation which, ac-
I *

cording to its terms and context, is intended to survive an assign-

ment.

Upon any such assignment either the assignor or the as-

signee shall give written notice to the Railroad, together with a

counterpart or copy of such assignment, stating the identity and

pos

vii

ana

as

t office address of the assignee, and such assignee shall, by

tue of such assignment, acquire all of the Vendor's right, title

interest in and to the Equipment, or in and to a portion thereof,

the case may be, subject only to such reservations as may be con-
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road of the notification of any such assignment, all payments there-

after to be made by the Railroad hereunder shall, to the extent so

a: signed, be made to the assignee at the address of the assignee

specified in the aforesaid notice.

I The Railroad recognizes that it is the cur.torn of railroad

equipment manufacturers or sellers to assign agreements of this char-

a< ter and understands that the assignment of this Agreement, or of

seme or all of the rights of the Vendor hereunder, is contemplated.

Tie Railroad expressly represents, for the purpose of assurance of

ary person, firm or corporation considering the acquisition of this

reement or of all or any of the rights of the Vendor hereunder,

aid for the purpose of inducing such acquisition, that in the event

ol

oi

be

ined;in such assignment. From and after the receipt by the Rail-

such assignment by the Vendor as hereinbefore provided the rights
i

such assignee to the entire unpaid indebtedness in respect of the

Purchase Price or such part thereof as may be assigned, together

walth interest thereon, as well as any other rights hereunder which

may be:so assigned, shall not be subject to any defense, setoff,

counterclaim or recoupment whatsoever arising out of any breach of

any obligation of the Manufacturer with respect to the Equipment or

tte delivery, guaranty or warranty thereof, or with respect to any

indemnity herein contained, nor subject to any defense, setoff,

counterclaim or recoupment whatsoever arising by reason of any other

indebtedness or liability at any time owing to the Railroad by the

Manufacturer. Any and all such obligations, howsoever arising, shall

and remain enforceable by the Railroad against arid only against
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e Manufacturer. ,

i In the event of any such assignment or successive assign-

mejnt by the Vendor of title to the Equipment and of the Vendor's

ghtsihereunder with respect thereto, the Railroad will, whenever

quested by such assignee, change the names and word or words to

marked on each -side of each unit of the Equipment so as to indi-

te the title of such assignee to the Equipment with such names and

werd or words as shall be specified by such assignee, subject to the

r« quirements of the laws of the jurisdictions in which the Equipment

stall be operated relating to such names and word or words for use on

equipment covered by conditional sale agreements with respect to

ilroad equipment. The cost of marking such names and word or words
i

v:.th respect to the first assignee of this Agreement (or to a suc-

ssor agent in case the first assignee is an agent} shall be borne

the I Railroad. The cost of marking such names and word or words

connection with any subsequent assignment (other than to a succes-

r agent if the first assignee is an agent) will be borne by the
r

subsequent assignee.

j In the event of any such assignment prior to the completion

delivery of the Equipment, the Railroad will, in connection with

ch settlement for a Group of Equipment subsequent to such assign-

ment, deliver to the assignee, at the time of delivery by the Rail-

road of notice fixing the Closing Date with respect to such Group,

1 documents required by the terms of such assignment to be deli-

red to the assignee in connection with such settlement, in such

njomber of counterparts as may reasonably be requested, except for
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any opinion of counsel for the assignee. *

If this Agreement shall have been assigned by the Manufac-

tikrer, and the assignee shall not make payment to the Manufacturer

01

sj

Pr

the Final Closing Date or on the Interim Closing Date with re-

ect to a Group of Equipment of an amount equal to the Purchase

ice of the units of Equipment comprising the Group as set forth

in Schedule A hereto, the Manufacturer will promptly notify the Rail-

road of such event and, if such amount shall not have been previously

paid by the assignee, the Railroad shall, no later than ninety

da

fa

in

of

to

•s after such Closing Date, pay or cause to be paid to the Manu-

iturer such amount, together with interest thereon from such Clos-

Date to the date of payment by the Railroad at the Prime Rate

effect at such Closing Date,

ARTICLE 16. Defaults. In the event that any one or more

the following events of default shall occur and be continuing,

wit:

(a) The Railroad shall fail to pay in full any sum payable
by it hereunder within three days after the seime shall have
become due; or

(b) The Railroad shall, for more than 10 days after the
Vendor shall have demanded in writing performance thereof,
fail or refuse to comply with any covenant, agreement, term,
or provision of this Agreement on its part to be kept and
performed or to make provision satisfactory to the Vendor
for such compliance; or

(c) Any proceedings shall be commenced by or against the
Railroad for any relief under any bankruptcy or insolvency
laws, or laws relating to the relief of debtons, readjust-
ments of indebtedness, reorganizations, arrangements, com-
positions or extensions (other than a law which does not
permit any readjustment of the indebtedness payable here-
under) , and all the obligations of the Railroad under this
Agreement shall not have been duly assumed in writing, pur-
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suant to a court order or decree, by a trustee or trustees
or receiver or receivers appointed for the Railroad or for
the property of the Railroad in connection with any such
proceedings or otherwise given the same status as obliga-
tions incurred by such a trustee or trustees or receiver or
receivers, within 30 days after such appointment, if any,
or 60 days after such proceedings shall have been commenced,
whichever shall be earlier; or

(d) The Railroad shall make or suffer any unauthorized
assignment or transfer of this Agreement or ciny interest
herein or any unauthorized transfer of the right to pos-
session of any unit of the Equipment;

Jen at any time after the occurrence of any event of default speci-

fijed in subparagraphs (a) , (b) or (d) above, the Vendor may, upon

Ltten notice to the Railroad and upon compliance with any legal

requirements then in force and applicable to such action by the

Vehdor, declare the entire unpaid balance of the indebtedness and

accrued interest in respect of the Purchase Price of the Equipment,

as set forth in the third paragraph of Article 3, immediately due

and payable to the extent legally enforceable, without further de-

mand. Upon the occurrence of an event of default defined in subpara-

graph (c) above, the entire unpaid balance of the indebtedness and

accrued interest in respect of the Purchase Price of the Equipment

shejll thereupon become immediately due and payable without demand

or (notice of any kind. Upon the .occurrence of any event of default,

thel aggregate of the unpaid balance of such indebtedness and accrued

interest shall thereafter bear interest from the date of such declar-

ation (or from the date of occurence of an event of default under

subbaragraph (c)) at the rate of 9% per annum, to the extent legally

enforceable, and the Vendor shall thereupon be entitled to recover

judgment for the entire unpaid balance of the indebtedness in respect
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the Purchase Price of the Equipment so payable, with interest

aforesaid, and to collect such judgment out of any property of

Railroad wherever situated.

The Vendor may waive any such event of default and its

nsequences and rescind and annul any such declaration by notice

the Railroad in writing to that effect, and thereupon the re-

spective rights of the parties shall be as they would have been if

nc such default had existed and no such declaration had been made.

Notwithstanding the provisions of this paragraph, it is expressly

understood and agreed by the Railroad that time is of the essence

of this Agreement and that no such waiver, rescission or annulment

shall extend to or affect any other or subsequent default or impair

any rights or remedies consequent thereon.

ARTICLE 17. Remedies. If any event of default shall have

oc :urred and be continuing as hereinbefore provided, then at any

time after the entire indebtedness in respect of the Purchase Price

of the Equipment shall have become due and payable as hereinbefore

provided and during the 'continuance of such default, the Vendor may,

upon such further notice, if any, as may be required for compliance

with any mandatory requirement of law then in force and applicable

to the action to be taken by the Vendor, take or cause to be taken

by

an}

its agent or agents immediate possession of the Equipment, or

unit thereof, without liability to return to the Railroad any

suns theretofore paid and free from all claims whatsoever, except

as hereinafter in this Article 17 expressly provided, and may remove

the same from possession and use of the Railroad and for such purpose
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m<y enter upon the premises of the Railroad where the Equipment may
»

b« located and may use and employ in connection with such removal

aiy supplies, services and aids and any available trackage and other

fccilities or means of the Railroad, with or without process of law.

In case the Vendor shall demand possession of the Eguip-

mejnt in pursuance of this Agreement and shall reasonably designate

point or points upon the lines of the Railroad for the delivery

of the Equipment to the Vendor, the Railroad shall, at its own ex-

pense, .forthwith and in the usual manner, cause the Equipment to be

me •ed to such point or points as shall be reasonably designated by

the Vendor and shall there deliver the Equipment or cause it to

be delivered to the Vendor; and at the option of the Vendor, the

Vendor may keep the Equipment on any of the lines of Railroad or

premises of the Railroad until the Vendor shall have leased, sold,

or otherwise disposed of the same, and for such purpose the Rail-

roid agrees to furnish, without charge for rent or storage, the

ne:essary facilities at any point or points selected by the Vendor

which is or are reasonably convenient. The agreement to deliver

ths Equipment as hereinbefore provided is of the essence of this

Agreement between the parties, and, upon application to any court

of equity having jurisdiction in the premises, the Vendor shall be

entitled to a decree against the Railroad requiring specific per-

formance hereof. The Railroad hereby expressly waives any and all

claims against the Vendor and its agent or agents for damages of

whatever nature in connection with any retaking of any unit of the

Equipment in any reasonable manner.
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If an event of default shall have occurred ?and be continu-

iikg asi hereinbefore provided, then at any time thereafter during

tie continuance of such default and after the entire indebtedness

respect of the Purchase Price of the Equipment shall have become

dike and payable as hereinbefore provided, the Vendor (after retaking

possession of the Equipment as hereinbefore in this Article 17 pro-

vided) may, at its election and upon notice as hereinafter set forth,

retain the Equipment in satisfaction of the entire indebtedness in

r< spect of the Purchase Price of the Equipment and make such dis-

position thereof as the Vendor shall deem fit. Written notice of

tl.e Vendor's election to retain the Equipment shall be given to the

R< ilroad by telegram or registered mail, addressed as provided in

tide 22 hereof, and to a,ny other persons to whom the law may re-

qi ire notice, within 30 days after the entire indebtedness in res-

pe ct of the Purchase Price of the Equipment shall have become due

ax d payable. In the event that the Vendor should elect to retain

tl e Equipment and no objection is made thereto within the thirty-

y period described below, all the Railroad's rights in the Equipment

si all thereupon terminate and all payments made by the Railroad may

retained by the Vendor as compensation for the uste of the Equip-

majnt by the Railroad; provided, however, that if the Railroad, be-

fcre the expiration of such thirty-day period, should pay or cause

be paid to the Vendor the total unpaid balance of: the indebtedness

respect of the Purchase Price of the Equipment, together with

irterest thereon accrued and unpaid and all other payments due under

this Agreement, then in such event absolute right to the possession
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o :, title to and property in the Equipment shall pass to and vest

iii the. Railroad; provided, however, that if the Railroad or any

oilier persons notified under the terms of this paragraph object in
!

W] 'iting to the Vendor within thirty days from the receipt of notice

o: the I Vendor's election to retain the Equipment, then the Vendor

me y not so retain the Equipment, but shall sell, lease or otherwise

d;spose of it or continue to hold it pending sale, lease or other

d4sposition as hereinafter provided or as may otherwise be permitted

law. If the Vendor shall have given no notice to retain as here-

ir above provided or notice of intention to dispose of the Equipment

in] any other manner, it shall be deemed to have elected to sell the

Equipment in accordance with the provisions of this Article 17.

i The Vendor, with or without retaking possession thereof,

at its election and upon reasonable notice to the Railroad and to

any other persons to whom the law may require notice of the time

and place, may sell the Equipment, or any unit thereof, free from

any and all claims of the Railroad or any other party claiming by,

through or under the Railroad at law or in equity, at public or

private; sale and with or without advertisement as the Vendor may

determine; provided, however, that if, prior to such sale and

pr .or to the making of a contract for such sale, the Railroad

should tender full payment of the entire indebtedness in respect

of the Purchase Price of the Equipment, together with interest

thereon accrued and unpaid and all other payments due under this

Agreement as well as expenses of the Vendor in retaking, holding

and preparing the Equipment for disposition and arrangement for
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the sale and the Vendor's reasonable attorneys' fees,. then in such

event absolute right to the possession of, title to and property

in] the Equipment shall pass to and vest in the Railroad. The pro-

ceeds of such sale, less the attorneys' fees and any other expen-

ses incurred by the Vendor in taking possession of, removing,

storing and selling the Equipment, shall be credited on the amount

duo to the Vendor under the provisions of this Agreement.

I Any sale hereunder may be held or conducted at such

ce or places and at such time or times as the Vendor may spe-

ciiy, in one lot and as an entirety, or in separate lots and with-

out the necessity of gathering at the place of sale the property

to be sold, and in general in such manner as the Vendor may deter-

rsirJs provided that the Railroad shall be given written notice of

such sale not less than ten days prior thereto, by mail addressed

to (the Railroad as provided in Article 22 hereof. If such sale

shall be a private sale, it shall be subject to the right of the

Railroad to purchase or provide a purchaser, within ten days after

notice of the proposed sale price, at the same price offered by the

intt :nding purchaser or a better price. The Vendor may bid for and

become the purchaser of the Equipment or any unit thereof, so of-

fered for sale without accountability to the Railroad (except to the

extent of surplus money received as hereinafter provided in this

Article 17), and in payment of the purchase price therefor the

Vendor shall be entitled to have credited on account thereof all

sums due to the Vendor from the Railroad hereunder.

Each and every power and remedy hereby specifically
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iven to the Vendor shall be in addition to every other power and

rjemedy hereby specifically given or now or hereafter existing at

law or in equity and each and every power and remedy may be exer-

cised from time to time and simultaneously and as often and in such

Ofder as may be deemed expedient by the Vendor. All such powers

d remedies shall be cumulative, and the exercise of one shall

nit be deemed a waiver of the right to exercise any other or others.

Nq delay or omission of the Vendor in the exercise of any such

Iwer or remedy and no renewal or extension of any payments due

hejreunder shall impair any such power or remedy or shall be con-

stirued to be a waiver of any default or an acquiescence therein.

If, after applying all sums of money realized by the

Vehdor under the remedies herein provided, there shall remain any

amount due to it under the provisions of this Agreement, the Rail-

road shall pay the amount of such deficiency to the Vendor upon

demand, and, if the Railroad shall fail to pay such deficiency, the

Vendor may bring suit therefor and shall be entitled to recover a

judgment therefor against the Railroad. If, after applying as

aforesaid all sums realized by the Vendor, there shall remain a

si

to

>lus in the possession of the Vendor, such surplus shall be paid

e Railroad.

The Railroad will pay all reasonable expenses, including

attorneys' fees, incurred by the Vendor in enforcing its remedies

und

sha

be

r the terms of this Agreement. In the event that the Vendor

1 bring suit to enforce any of its rights hereunder and shall

ntitled to judgment, then in such suit the Vendor may recover
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easonable expenses, including attorneys' fees, and £he amount

.ereof shall be included in such judgment.

The foregoing provisions of this Article 17 are subject

ih all respects to all mandatory requirements of lav/ at the time

ii force and applicable thereto.

ARTICLE 18. Applicable S-fcate Laws. Any provision of

this Agreement prohibited by any applicable law of any state shall

a:; to such state be ineffective, without modifying the remaining

provisions of this Agreement. Where, however, the conflicting pro-

visions of any applicable state law may be waived, they are hereby

waived by the Railroad to the full extent permitted by law.

Except as otherwise provided in this Agreement, the Rail-

road, to the full extent permitted by law, hereby waives all statu-

tory or other legal requirements for any notice of any kind, notice

of intention to take possession of or to sell the Equipment, or

any unit thereof, and any other requirements as to the time, place

ana terms of sale thereof, any other requirements with respect to

tho enforcement of the Vendor's rights hereunder and any and all

rights of redemption.

ARTICLE 19. Extension Not a Waiver. No delay or omission

in the exercise of any power or remedy herein provided or otherwise

available to the Vendor shall impair or affect the Vendor's right

thereafter to exercise the same. Any extension of time for payment

hereunder or other indulgence duly granted to the Railroad shall not

otherwise alter or affect the Vendor's rights or the obligations

of the Railroad hereunder. The Vendor's acceptance of any payment
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in

ter it shall have become due hereunder shall not be deemed to*

ter or affect the Railroad's obligations or the Vendor's rights

reunder with respect to any subsequent payments or defaults there-

ARTICLE 20. Recording. The Railroad will cause this

Agreement, the first assignment hereof and any supplements hereto

ani thereto to be filed, recorded or deposited and refiled, re-

re 3orded or redeposited if necessary, with the Interstate Commerce

Conmission, and otherwise, as may be required by law or reasonably

requested by the Vendor for the purposes of proper protection, to

satisfaction of counsel for the Vendor, of its title to the

lipment and its rights under this Agreement or for the purpose

of

of

of

carrying out the intention of this Agreement; and the Railroad

wiM promptly furnish to the Vendor certificates or other evidences

such filing, recording or depositing, and an opinion or opinions

counsel for the Railroad with respect thereto, satisfactory to

th4 Vendor.

i
ARTICLE 21. Payment of Expenses. The Railroad will pay

reasonable costs and expenses of the first assignee of this

eement and of any party or parties acquiring interests in such

fix

cut

st assignment, whether (a) incident to (i) the printing, exe-

ion or recording of this Agreement, of such first assignment,

of Ian instrument supplemental or amendatory of this Agreement or

sucjh first assignment, and of any certificate of payment in full

of (the indebtedness in respect of the Purchase Price of the Equip-

menjt due hereunder, (ii) payments to the Manufacturer by such first
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assignee and (iii) the transfer by any party or parties of inter-

ests acquired in such first assignment, or (b) otherwise incident

t<|> such first assignment, including fees and expenses of counsel

cept of counsel for the Manufacturer), stamp and other taxes,

if any.

ARTICLE 22. Notice. Any notice hereunder to a party

designated below shall be deemed to be properly served if delivered

ox

or

mailed to it at its address below:

(a) to the Railroad, at 114 West Eleventh Street, Kansas
City, Missouri 64105,

(b) to the Manufacturer, at First Street and Walker
Avenue, Kansas City, Kansas 66110,

(c) to any assignee of the Vendor or of the Railroad, at
such address as may have been furnished in writing to the
Railroad or the Vendor, as the case may be, by such assignee,

at such other address as may have been furnished in writing by

sû h party to the other parties to this Agreement.

ARTICLE 23. Article Headings. All article headings are

in

or

erted for convenience only and shall not affect any construction

interpretation of thi's Agreement.

ARTICLE 24. Effect and Modification of Agreement. This

Agieement, and the schedule relating hereto, exclusively and com-

pletely state the rights and agreements of the Vendor and the Rail-

road with respect to the Equipment and supersede all other agree-

ments, oral or written, with respect to the Equipment. No vari-

ation of this Agreement and no waiver of any of its provisions or

conditions shall be valid unless in writing and duly executed on

behalf of the Vendor and the Railroad.

ARTICLE 25. Law Governing. The terms of this Agreement
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ard all rights and obligations hereunder shall be governed by the

laws of the State of Missouri; provided, however, that the parties,shjall be entitled to all rights conferred by Section 20c of the
Interstate Commerce Act and such additional rights arising out of

ths filing, recording or depositing hereof and of any assignment

he :eof as shall be conferred by the laws of the several jurisdic-

tions in which this Agreement or any assignment hereof shall be

filed, recorded or deposited. The Railroad represents and warrants

th at its chief place of business is in the State of Missouri.

ARTICLE 26. Definitions. The term "Vendor", whenever

usod in this Agreement, means, before any assignment of any of its

rights hereunder, The Darby Products of Steel Plate Corporation and

any successor or successors for the time being to its* manufacturing

properties and business and, after any such assignment, both any

assignee or assignees for the time being of such particular assigned
]

ric

as

hts as regards such rights, and also any assignor or assignors

regards any rights hereunder that are retained and excluded from

assignment; and the 'term "Manufacturer", whenever used in this

Agreement, means, both before and after any such assignment, The

Darby Products of Steel Plate Corporation and any successor or suc-

cessors for the time being to its manufacturing properties and

business.

IN WITNESS WHEREOF, the parties hereto, each pursuant to

due corporate authority, have caused this instrument to be executed

in their respective corporate names by their officers, thereunto

duly authorized, and their respective corporate seals to be here-
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urto affixed, duly attested, all as of the date first above writ- (

ten.

(Corporate Seal)

Aa

Assistant/Secretary

(Corporate Seal)

A'J

M

TEST:

THE DARBY PRODUCTS OF STEEL PLATE
CORPORATI

B
Vice President

THE KANSAS CITY SOUTHERN RAILWAY
COMPANY

TEST:

Ajss'it Secretary

STATE OF KANSAS )
) ss.

C0UNTY OF WYANDOTTE )

on this 2 day of
p4rsonally appeared" 0. F. Longerbeam

1973, before me
, to me per-

se >nally knpwn who, being by me duly sworn, stated that he is the
Vj.ce President of The Darby Products of Steel Plate Corpora-
te !ô 7~7thatone~oT~the seals affixed to the foregoing instrument is
tl.e corporate seal of said corporation, that said instrument was
signed and sealed on behalf of said corporation by authority of its
Board of Directors and acknowledged that the execution of the fore-
going instrument was the free act and deed of said corporation.

commission expires:
Notary/
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ATE OF MISSOURI )
: ) ss.

C0UNTY OF JACKSON )

On this ££> ̂day of
rsonally appeared G. E. Kellogg , to me personally

kriown, :who, being by me duly sworn, stated that he is vice
resident

ore of;the seals affixed to the foregoing instrument is the corpor-
ate seal of said corporation, that said instrument was signed and
s€ aled on behalf of said corporation by authority of its Board of
Dj
ir
rectors and acknowledged that the execution of the: foregoing
strument was the free act and deed of said corporation.

M\

1973, before me

of The Kansas City Southern Railway Company, that

Jf. ,$. Tlĉ

commission expires:

.

Notary Public

-37-



>

5*3 '
o i
CO I

ON <
O (
l/l <
W (
Ul i
to i

0 <
if* 1
O 1
o <

ON <
O (
in (
u> <
in i
to i

*<
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> O O O O O O O O O O O O O O O O O O O O O O O O O O O O O C 3 O O O O

> O O O O O O O O O O O O O O O O O O O O O O O O O O O O O C 3 O O O O
> O O O O O O O O O O O O O O O O O O O O O O O O O O O O O C 3 O O O O

' O V O O O - J C A L n i t » C O N ) l — *O<>OOO'>JO%(J1 i ( ^LOtOI~ 'OVOOO > >JCT\ (J1 i l ^OJ tOh- 'OVOOO*-J
>^^voMw^c^oooMWOMto ( j i - j vo i - ' t o ^c r> toJ iCT \oooH- 'U )Ln~ jy> tn -> j vo

, O O C O C n * t O O W 3 ^ 0 W I - ' W c n ^ t O O V O N ) U l W M O O ^ ^ t O O > V O ^ U l C O H ' 0 0 ^ ^

' *

«

-, n3 -. • ' •

f1 *O
?a (D
o
(D
CO
H-

-

si > en
o tnnj
H ro
?r en o

ro H-
O ft i-h
n H-
fSi hrj f)

(D O P>
^i rj . fi

ft H-
33-0
O 3
• H- CO

3

P» 0 3
3 rt d
rt d i

n
ro

CO

P)
3ft
H- en
ft O
< asw

Da
F
M

en >
rt
ro — .
t3 O
0 0
H- 53 3
MO
ro P) /o rtPI r>» pj *•••*
*— H-a M
~i o
n ro &
H h

CO
-

cr
ro

^

M^ T/ *^-i

H 0 J3
H-H H-
0 0 rt
ro 3*

pi
(0
ro

2?d o
H-n rt
O O PI
ro 3* M

pi
CO
ro

*t3 D D *O
MPI ro
PI ft M
o ro H- tn
ro co <

ro
PI n
p<



^ to tn
X O o
3X

""oo
^xp> O
O H rt
O to

0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0
c f l t a c n c n c n c f l c n c o c n w c n c n c n c n c n c n c n w c n c n c n c n c n c n c n c n t n c n c n t o c n t n w c o

C O W C O O J W W l O t O N J K J t O r O M l O t O t O t - ' l - ' l - ' H - ' K - ' l - ' l - *

CO CO CO CO CO CO t*> CO CO CO CO

M M l - ' O O O O O O O O

oooooooooooooooooooooooooooooooooo
oooooooooooooooooooooooooooooooooo
oopooooooooooooooooooooooooooooooo

HMMHHMMHHMMHMHHMMMHHMMH't-'t- ' t- ' l- 'H'H'l- 'H-'H't- ' l-1

tOWCOtOCOCOtONJN)NJtON)N) lOrorOI- - 1 t - ' l - ' l - ' t - 'MI- - 'MI- - 'h JOOoboOOO
^TI rf-* oo ^^ H™* ^^ vp oo *j o^ cji if"^ oo ^o H^ ^^ v£? oo ĵ c^ 01 tr^r c*j ^o t™^ ^^ ^^ oo ĵ î ^ m ip -̂ ^^ ^^
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AGREEMENT AND ASSIGNMENT dated as of March,!, 1973, be-

THE DARBY PRODUCTS OF STEEL PLATE CORPORATION., a Kansas cor-

pratibn (hereinafter "Manufacturer") and UNITED MISSOURI BANK OF

(ISAS CITY, NATIONAL ASSOCIATION, a national banking association

wojth its main banking house at Tenth and Grand Avenue, Kansas City,

>souri 64106, (hereinafter "Assignee").

WHEREAS, the Manufacturer and THE KANSAS CITY SOUTHERN

RAILWAY COMPANY, a Missouri corporation (hereinafter "Railroad")

have entered into a Conditional Sale Agreement dated as of March 1,

1973 (hereinafter "Conditional Sale Agreement"), covering the con-

stzjuction, sale and delivery on the conditions therein set forth,

by jthe Manufacturer, and the purchase by the Railroad, of the rail-

roaa equipment described in Schedule A to the Conditional Sale

Agreement (said equipment being hereinafter referred to as the

"Equipment");

NOW, THEREFORE, THIS AGREEMENT AND ASSIGNMENT, WITNESSETH:

Thati in consideration of the premises and the mutual covenants herein
1 *

contained and in further consideration of the sum of One Dollar and

other good and valuable consideration paid by the Assignee to the

Manufacturer, receipt of which is hereby acknowledged:

SECTION 1. The manufacturer hereby assigns, transfers

and 4ets over unto the Assignee, its successors and assigns:

(a) All the right, title and interest of the Manufacturer
in and to each unit of the Equipment when and as delivered
and accepted and upon payment by the Assignee to the Manu-
facturer of the amount required to be paid under Section 5
hereof with respect thereto;

(b) All the right, title and interest of the Manufacturer



in and to the Conditional Sale Agreement (except the right
to construct and deliver the Equipment and the right to
receive the payments specified in the last paragraph of
Article 15 thereof and reimbursement for taxes paid or in-
curred by the Manufacturer as provided in Article 4 there-
of) , and in and to any and all amounts which may be or be-
come due or owing to the Manufacturer under the Conditional
Sale Agreement on account of the indebtedness in respect of
the Purchase Price (as defined in the Conditional Sale Agree-
ment) of the Equipment and interest thereon, and in and to
any other sums becoming due from the Railroad under the Con-
ditional Sale Agreement, other than those hereinabove ex-
cluded and

(c) All the Manufacturer's rights, powers, privileges and
remedies under the Conditional Sale Agreement, except as
limited in subparagraph (b) above;

without any recourse, however, against the Manufacturer for or on

account of the failure of the Railroad to make any of the payments

provided for in, or otherwise to comply with any of the provisions

ofI the Conditional Sale Agreement (other than breach of the pro-

vision for waiver of defenses, setoffs, counterclaims and recoup-

ment contained in Article 15 of the Conditional Sale Agreement, as

to

as

which the Assignee has such recourse against the Manufacturer

is provided in Section 2 hereof) ; provided, howeve-.r, that this

Assignment shall not subject the Assignee to, or transfer, or pass,

or in any way affect or modify, the obligations of the Manufacturer

to (deliver the Equipment in accordance with the Conditional Sale

Agreement or with respect to its guarantees, warranties and indem-

nities contained in Articles 13 and 14 of the Conditional Sale

Agreement or relieve the Railroad from its obligations to the

Manufacturer under Article 2, 4, 13 and 14 of the Conditional Sale

Agreement, it being understood and agreed that, notwithstanding

this Assignment, or any subsequent Assignment pursuant to the pro-
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visions of Article 15 of the Conditional Sale Agreement, all obli-
*

gitions of the Manufacturer to the Railroad with respect to the

Equipment shall be and remain enforceable by the Railroad, its

successors and assigns, against and only against the Manufacturer.

In furtherance of the foregoing assignment and transfer, the Manu-

f̂ cturer hereby authorizes and empowers the Assignee in the Assignee's

own name, or in the name of the Assignee's nominee, or in the name

ojf and as attorney, hereby irrevocably constituted, for the Man-

facturer, to ask, demand, sue for, collect, receive and enforce any

arjd all sums to which the Assignee is or may become entitled under

Is Assignment and compliance by the Railroad with the terms and

agreements on its part to be performed under the Conditional Sale

Agreement, but at the expense and liability and for the sole benefit

of the Assignee.

SECTION 2. The Manufacturer covenants and agrees that it

will construct and deliver the Equipment to the Railroad in accor-

dance with the provisions of the Conditional Sale Agreement; and

that, notwithstanding this Assignment, it will perform and fully

comply with each and all of the covenants and conditions of the

Conditional Sale Agreement which are to be performed and complied

witjh by the Manufacturer. The Manufacturer further warrants to

the Assignee and the Railroad that, at the time of delivery of

eacjh unit of the Equipment to the Railroad under the Conditional

Sale Agreement, it will have legal title to such unit and good

and lawful right to sell such unit, and that title to such unit

will then be free of all claims, liens and encumbrances of any

-3-



nature except only the rights of the Railroad under the Conditional

Sale Agreement and the rights of the Assignee under this Assignment;

and the Manufacturer further covenants and agrees that it will de-

fend the title to such unit against the demands of all persons whom-

sc ever based on claims originating prior to such delivery of such

urit by the Manufacturer to the Railroad; all subject/ however/ to

e provisions of the Conditional Sale Agreement and. the rights of

Railroad thereunder. The Manufacturer will not deliver any of

Equipment to the Railroad under the Conditional Sale Agreement

il the filings and recordations referred to in Article 20 of the

iditional Sale Agreement have been effected.

The Manufacturer covenants and agrees with the Assignee

th it in any suit, proceeding or action brought by the Assignee under

the Conditional Sale Agreement for any installment of, or interest

on

or

, indebtedness in respect of the Purchase Price of the Equipment

to enforce any provisions of the Conditional Sale Agreement/ the

Manufacturer will indemnify/ protect and hold harmless the Assignee

from and against all expense/ loss or damage suffered by reason of

any defense/ setoff/ counterclaim or recoupment whatsoever of the

Iroad arising out of a breach by the Manufacturer of any obliga-

n with respect to the Equipment or the manufacture/ construction/

Rad

tic

Co]

delivery or warranty thereof, or under Articles 13 and 14 of the

litional Sale Agreement/ or by reason of any defense/ setoff,

counterclaim or recoupment whatsoever arising by reason of any other

indebtedness or liability at any time owing to the Railroad by the

Manufacturer. The Manufacturer shall have no liability under the

-4-



foregoing provision of this paragraph unless (a) the 'Assignee, in

ai y such suit, proceeding or action by the Assignee, hereinabove

ir this paragraph described, promptly moves or takes other appropri-

ate action, on the basis of Article 15 of the Conditional Sale

Agreement, to strike any such defense, setoff or counterclaim as-

serted by the Railroad and the court or other body having juris-

diction in such suit, proceeding or action denies such motion or

otjher action and accepts such defense, setoff or counterclaim as a

triable issue in such suit, proceeding or action, and (b) upon any

such denial and acceptance the Assignee promptly notifies the Manu-

facturer of any such defense, set off or counterclaim asserted by

tha Railroad and the Manufacturer is given the right by the Assignee

to compromise, settle or defend against such defense, sotoff or

colon ter claim.

Except in cases of designs specified by the Railroad and

not developed or purported to be developed by the Manufacturer,

and articles and materials specified by the Railroad and not manu-
*

factured by the Manufacturer, the Manufacturer agrees to indemnify,

protect and hold harmless the Assignee from and against any and

all liability, claims, demands, costs, charges and expenses, in-

cluding royalty payments and counsel fees, in any manner imposed

upon or accruing against the Assignee or its assigns because of the

uso in or about the Equipment, or any unit thereof, of any design,

article or material infringing or claimed to infringe on any patent

or

of

other right. The Assignee will give notice to the Manufacturer

any claims against the Assignee under which liability may be

-5-



charged against the Manufacturer by reason of this Section 2 prompt-

ly after the Assignee shall itself have received notice of the

sajme.

SECTION 3. The Manufacturer will cause to be plainly,

distinctly, permanently and conspicuously marked in stencil on each
X

side of each unit of the Equipment, at the time of delivery thereof

to the Railroad, in letters not less than one inch in height, the

fo(Llowing legend:

"UNITED MISSOURI BANK OF KANSAS CITY, N. A.,
OWNER"

SECTION 4. Upon request of the Assignee, its successors

and assigns, and after payment to the Manufacturer as provided in

Section 5 hereof, the Manufacturer will execute any and all instru-

me its which may be necessary or proper in order to discharge of

iCrecord the Conditional Sale Agreement or any other instrument evi-

de icing any interest of the Manufacturer therein or in the Equip-

xnejit.

SECTION 5. The Assignee, on each Closing Date fixed as

provided in Article 3 of the Conditional Sale Agreement with re-

spetct to a Group of Equipment (as defined in said Article 3) , shall

to the Manufacturer an amount equal to the Purchase Price of

thd units of Equipment comprising such Group as set forth in Sched-

ule A of the Conditional Sale Agreement, provided theit there shall

have been delivered to the Assignee the following documents, in

sue

in

h number of counterparts or copies as may reasonably be requested,

form and substance satisfactory to it:

(a) Bill of Sale from the Manufacturer to the: Assignee,

-6-



transferring to the Assignee title to the units of the
Equipment in such Group and warranting to the. Assignee
and to the Railroad that at the time of delivery to the
Railroad under the Conditional Sale Agreement, the Manu-
facturer had legal title to such units and good and law-
ful right to sell such units and that title to such units
was free of all claims, liens and encumbrances of any
nature except only the rights of the Railroad under the
Conditional Sale Agreement;

(b) Certificate of Acceptance signed by an inspector or
other authorized representative of the Railroad stating
that the units of the Equipment in such Group have been
inspected and accepted by him on behalf of the Railroad
and further stating that there was plainly, distinctly,
permanently and conspicuously marked in stencil on each
side of such units at the time of its acceptance, in
letters not less than one inch in height, the following
legend:

"UNITED MISSOURI BANK OF KANSAS CITY, N. A.,
OWNER"

(c) Invoice for the units of the Equipment in such Group
accompanied by or having endorsed thereon a certification
by the Railroad as to the correctness of the prices of
such units as set forth in said invoice;

(d) Opinion of Messrs. Watson, Ess, Marshall & Enggas
who are acting as counsel for the Assignee, deited as of
such Closing Date, stating that (i) the Conditional Sale
Agreement has been duly authorized, executed and deliv-
ered by the respective parties thereto, and is a valid
and binding instrument enforceable in accordance with its
terms, (ii) this Assignment has been duly authorized, exe-
cuted and delivered by the Manufacturer and is a valid
instrument binding upon it, (iii) the Assignee is vested
with all the rights, titles, interests, powers, privileges
and remedies purported to be assigned to it by this As-
signment, (iv) title to the units of the Equipment in
such Group is validly vested in the Assignee and such
units at the time of delivery thereof to the Railroad
under the Conditional Sale Agreement, were owned by the
Manufacturer free of all claims, liens and encumbrances
except only the rights of the Railroad under the Condi-
tional Sale Agreement and the rights of the Assignee under
this Assignment, (v) no approval of the interstate Commerce
Commission or any other governmental authority is necessary
for the execution and delivery of the Conditional Sale
Agreement or this Assignment and (vi) the Conditional Sale
Agreement and this Assignment have been duly filed and re-

-7-
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corded with the Interstate Commerce Commission in accord-
ance with Section 20c of the Interstate Commerce Act and
no other filing or recordation is necessary for the pro-
tection of the rights of the Assignee in the United States
of America;

(e) Opinion of counsel for the Railroad, dated as of such
Closing Date, to the effect set forth in clauses (iv) and
(v) of subparagraph (d) above and further stating that (i)
the Railroad is a duly organized and existing corporation
in good standing under the laws of Missouri, and has the
power and authority to own its properties and to carry on
its business as now conducted, (ii) the Conditional Sale
Agreement has been duly authorized, executed and delivered
on behalf of the Railroad and is a valid and binding instru-
ment enforceable against the Railroad in accordance with
its terms and (iii) the Conditional Sale Agreement and this
Assignment have been duly filed, recorded and deposited in
accordance with Article 20 of the Conditional Sale Agree-
ment;

(f) Opinion of counsel for the Manufacturer, dated as of
such Closing Date, to the effect set forth in clauses (iii)
and (iv) of subparagraph (d) above and further stating that
(i) the Manufacturer is a duly organized and existing cor-
poration in good standing under the laws of the State of
Kansas, and has the power and authority to own its proper-
ties and to carry on its business as now conducted, (ii)
the Conditional Sale Agreement and this Assignment have
been duly authorized, executed and delivered Jby the Manu-
facturer and are valid instruments binding upon the Manu-
facturer and enforceable against the Manufacturer in ac-
cordance with their respective terms.

In giving the opinions specified in subparagraphs (d), (e)

(f) of the first paragraph of this Section 5, counsel may quali-

any opinion to the effect that any agreement is a valid and bind-

instrument enforceable in accordance with its terms by a general

erence to limitations as to enforceability imposed by bankruptcy,

olvency, reorganization, moratorium or other laws affecting the

enforcement of creditors' rights generally. In giving the opinion

specified in subparagraph (d) of the first paragraph of this Section

5, counsel may in fact rely, as to any matter governed by the law

of any jurisdiction other than Missouri or the United States, on

-8-



the opinions of counsel for the Manufacturer or counsel for the

Railroad as to such matter.

The Assignee shall not be obligated to make any of the

atiove mentioned payments at any time while an event of default, or

any event which with the lapse of time or demand provided for in

le Conditional Sale Agreement would constitute an event of default,

shjall be subsisting under the Conditional Sale Agreement. In the

event that the Assignee shall not make any such payment, the Assignee

shall reassign to the Manufacturer, without recourse to the Assignee,

alJL right, title and interest of the Assignee in and to the units

of the Equipment with respect to which payment has not been made by

Assignee.

SECTION 6. The Assignee may assign all or any of its

rights under the Conditional Sale Agreement, including the right

to

roe

seq

receive any payments due or to become due to it from the Rail-

d thereunder. In the event of any such assignment any such sub-

uent or successive assignee or assignees shall, to the extent of

such assignment, enjoy all the rights and privileges and be subject

to jail the obligations of the Assignee hereunder.

Section 7. The Manufacturer hereby:

(a) represents and warrants to the Assignee, its succes-
sors and assigns, that the Conditional Sale Agreement was
duly authorized and lawfully executed and delivered by it
for a valid consideration, that (assuming due authorization,
execution and delivery by the Railroad) it is a valid and
existing agreement binding upon the Manufacturer and the
Railroad, and that it is now in force without amendment
thereto; and

(b) covenants and agrees that it will from time to time
and at all times, at the request of the Assignee or its

-9-



successors or assigns, make, execute and deliver all such
further instruments of assignment, transfer and assurance
and do such further acts and things as may be necessary
and appropriate in the premises to give effect to the pro-
visions hereinabove set forth and more perfectly to confirm
the rights, titles and interests hereby assigned and trans-
ferred to the Assignee or intended so to be.

SECTION 8. The terms of this Agreement arid Assignment and

a]|l rights and obligations he re under shall be governed by the laws

the State of Missouri; provided, however, that the parties shall

bej entitled to all rights conferred by Section 20c of the Interstate

Cojmmerce Act and such additional rights arising out of the filing,

recording or depositing of the Conditional Sale Agreement and this

Agreement and Assignment as shall be conferred by the laws of the

several jurisdictions in which the Conditional Sale Agreement or

this Agreement and Assignment shall be filed, recorded or deposited.
/

IN WITNESS WHEREOF, the parties hereto, each pursuant to

dub authority, have caused this instrument to be executed in their

respective corporate names by duly authorized officers, and their

respective corporate seals to be hereunto affixed ami duly attested,

all as of the date first above written.

(Corporate Seal)
THE DARBY PRODU OF STEEL PLATE

O. F. Longerbasffli, Vice President

Assistan/t/Secretary

-10-



(Corporate Seal)

ATTEST:

•̂Â *̂̂ ^̂ _P*̂ _̂_-Q ̂f r̂ fî ^̂ f*Ft»̂ ^̂ Pfĵ Pt

/Assistant "Secretary

ST

CO

IVTE OP KANSAS )
) SS.

[JNTY OF WYANDOTTE )

On this 3/1

UNITED MISSOURI BANK OF KANSAS CITY,
NATIONAL

By.

of 1973, before me person-__
goyhpaTTi _ t to me personally known who,

g by me duly sworn, stated that he is the vice President
al
bej
of The Darby Products of Steel Plate Corporation, that one of the
seals affixed to the foregoing instrument is the corporate seal of
said corporation, that said instrument was signed and sealed on behalf
ofTsaid corporation by authority of its Board of Directors and acknow-
ledged that the execution of the foregoing instrument was the free

My Icommission expires:

SOI

OF MISSOURI )
) SS •

TY OF JACKSON )

being by me^dul
_
ted that he is the

, 1973, before me per-
to me pasrsonallyyknown

of United Missouri Bank of Kansas City, National Assoc-
iation, that one of the seals affixed to the foregoing instrument
is the corporate seal of said corporation, that said instrument was
signed and sealed on behalf of said corporation by authority of its
Board of Directors and acknowledged that the execution of the fore-
going instrument was the free act and deed of said corporation.

My ommission expires:
""; Commission Expires Aug. 17,1975.

Notary Public J
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ACKNOWLEDGMENT OF NOTICE OF ASSIGNMENT

Receipt of a copy of, and due notice of the assignment
mide by, the foregoing Agreement and Assignment is hereby acknow-
ledged as of March 1, 1973.

THE KANSAS CITY SOUTHERN RAILWAY
COMPANY

VICE PRESIDENT

-12-


